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NOTI CE

Thisopinion is subject to further editing and
modification. The final version will appear
in the bound volume of the official reports.
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REVI EW of a decision of the Court of Appeals. Affirnmed and

cause renmanded.

11 N. PATRICK CROCKS, J. Heritage Miutual |I|nsurance
Conmpany ("HM C') seeks review of a published decision of the
court of appeals,® which reversed a judgnent of the Crcuit Court
for Lincoln County, J. Mchael Nolan, Judge. The circuit court
granted summary judgnent in favor of HM C on the grounds that it
has no duty to provide coverage for its insured, Helnreich
Uility Construction ("Helnreich"), under the conprehensive
general liability ("CGE") insurance policy at issue. The circuit
court held that no coverage exists because reinbursenent for

investigation and renediation expenses does not constitute

1

Wsconsin Public Serv. Corp. v. Heritage Miut. Ins. Co.
200 Ws. 2d 821, 548 NNW2d 544 (Ct. App. 1996).

1
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"damages" under the policy, based on Cty of Edgerton v. GCeneral

Cas. Co., 184 Ws. 2d 750, 517 N.W2d 463 (1994). The circuit
court also concluded that a pollution exclusion contained in the
policy applies. The court of appeals reversed, concluding that
HMC has a duty to defend and indemify? Helnreich because:
(1) parties other than the Environmental Protection Agency
("EPA") or Departnent of Natural Resources ("DNR') seek recovery
from Helmeich for damages it negligently caused through
contam nation to property that does not fit within the policy's
owned- property exclusion; therefore, the suit seeks "damages"
under the insurance policy; and (2) the policy's pollution
exclusion does not apply in the present case because Hel nreich
never received a governnental directive or request that it

remediate the contam nated property. W sconsin Public Serv.

Corp. v. Heritage Mut. Ins. Co., 200 Ws. 2d 821, 829-836, 548

N.W2d 544 (Ct. App. 1996). W agree with the court of appeals,

and therefore affirmits deci sion.

2 In this case, there was a stipulation of facts for

pur poses of the summary judgnent notions filed by HM C and WPS,
wher eby the parties acknow edged the execution by Helnreich of an
indemmity agreenent in favor of WS Therefore, the parties
essentially conceded that Helnreich is liable to WS under the
i ndemmi fication agreenent for property damages Hel nreich caused
through an act or omission in installing the gas service. See
Wsconsin Public Serv. Corp., 200 Ws. 2d at 833. This 1is
di stingui shable from General Cas. Co. v. Hills, No. 95-2261 (S
Ct. Apr. 22, 1997), in which the parties did not stipulate that
Hlls was liable to Arrowhead. Accordingly, in HIlls, this court
only considered the duty to defend issue, because the duty to
indermmify issue will not be ripe for adjudication until HIIS'
l[itability to Arrowhead is determ ned. However, in this case,
where liability is not at issue, the court of appeals properly
consi dered both the duty to defend and i ndemi fy.

2
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12 The pertinent facts are not in dispute.?® Somret i e
prior to October 4, 1990, Wsconsin Public Service ("WS") agreed
to install gas service to a building owed by the Tomahawk School
District ("Tomahawk"). Actual installation of the service |ine
was to be done by Helnreich, which was hired as an independent
contractor by WPS. Helnreich executed an indemity agreenment in
favor of WPS, whereby Helnreich agreed to indemify WPS agai nst
"all actions, clains, demands, danages, |osses, <costs and
expenses which relate to . . . damage to property of any kind
where the action clained danage, | o0ss, cost or expense in any way
arising out of, in whole or in part, any act or om ssion of the
contractor." On Cctober 4, 1990, while installing the service
line, Helnmreich cut an underground pipe that carried fuel oil
By the tinme the |eak was discovered, the surrounding soil had
been cont am nat ed.

13 On Cctober 22, 1990, the State of Wsconsin DNR sent
letters to Tomahawk and WPS, ordering them to investigate and
remedi ate the property. WPS has paid all bills without admtting
responsibility thereof. On March 17, 1993, WPS commenced a
direct action against HMC, the insurer for Helnreich, based upon
a CE policy it had issued to Helnreich. On January 13, 1995
HMC filed a notion for summary judgnent, claimng that
rei nbursenent for investigation and renediation costs does not
constitute "damages" wunder the policy, and that a pollution

exclusion contained in the policy applies.

® To review a conplete summary of the stipulated facts, see

Wsconsin Public Serv. Corp, 200 Ws. 2d at 825-28.

3
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14 In General Cas. Co. v. Hills, No. 95-2261 (S. C. Apr.

22, 1997), this court held that where parties other than the EPA
or DNR seek recovery from an insurer for damages its insured
allegedly inflicted through contam nation on property that does
not fit wthin an owned-property exclusion, the suit seeks
"damages" under an insurance policy. The present case simlarly
i nvol ves parties other than the EPA or DNR seeking recovery for
damages that Helnreich, the insured, negligently caused through
contam nation of property that does not fit within the owned-
property exclusion, because such property was not owned, rented,
or occupi ed by Hel nreich. (See R 19 at 22.) Accordingly, our
decision in Hlls is controlling here. W thus conclude that the
action seeks "damages" wunder the policy, and therefore our
decision in Edgerton does not relieve HMC of its duty to defend
and i ndemmi fy Hel nrei ch.

15 However, this case involves an additional issue that

Hlls did not. The CG. policy at issue contains a pollution
exclusion which provides: "This insurance does not apply
to. . . [alny loss, cost or expense arising out of any

governnental direction or request that you test for, nonitor,
cl eanup, renmove, cont ai n, treat, detoxify or neutralize
pol lutants. " W agree with the court of appeals that this
excl usion does not apply because the insured, Helnreich, never
received a directive or request fromthe EPA or DNR to renedi ate

the property. See Wsconsin Public Serv. Corp., 200 Ws. 2d at

834- 35. Accordingly, we affirm the court of appeals' decision
and remand this case to the circuit court for further proceedings

consistent with this deci sion.
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By the Court.—The decision of the court of appeals is

affirmed and the cause i s remanded.
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16 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (concurring).
concur for the reasons set forth in ny concurring opinion in

CGeneral Casualty Co. of Wsconsin v. Hills, No. 95-2261 (S. C

Apr. 22, 1997), of even date.



